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Business or Workplace Closure in Quebec: Is the Employer “Socially Responsible”?
Fermeture d’entreprise ou d’établissement au Québec : l’employeur est-il socialement
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ABSTRACT
On 29 April 2005, Wal-Mart announced that it was closing its Jonquière store in Quebec, causing many
employees to lose their jobs immediately. This closure provoked a general outcry in Quebec, because the
workers had been unionized since August 2004 and were attempting to conclude a first collective
agreement. Wal-Mart argued that the closure was necessary because the store was “unprofitable” – which
no one believed! On November 2009, the Supreme Court of Canada ruled in favour of Wal-Mart, stating
that the union in this case had not taken the right action under Quebec law! This legal saga raises
important questions regarding the issue of corporate social responsibility in Canada. First, we will
examine the foundations and limitations of the right of any employer to close its business or one of its
workplaces, and, second, we will analyze the limitations brought about to the employer prerogative by
freedom of association.
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RÉSUMÉ
Le 29 avril 2005, Wal-Mart a annoncé la fermeture de son établissement de Jonquière, ville située au
Québec, conduisant au licenciement de plusieurs dizaines de travailleurs. Cette fermeture souleva un tollé,
puisque depuis plusieurs mois, les travailleurs étaient représentés par un syndicat et tentaient de conclure
leur première convention collective. Wal-Mart alléguait que cette fermeture était due au fait que le
magasin n’était pas « rentable », ce que personne ne croyait ! En novembre 2009, la Cour suprême du
Canada a donné gain de cause à Wal-Mart, jugeant que le syndicat n’avait pas entrepris le bon recours en
vertu de la loi québécoise ! Cette saga judiciaire soulève d’importantes questions en lien avec la
responsabilité sociale de l’entreprise (RSE) au Canada. Cet article examinera d’abord les fondements et
les limites du droit de tout employeur de fermer son entreprise ou l’un de ses établissements, pour ensuite
aborder la confrontation de ce droit à la liberté syndicale.
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Section I. Introduction

On 29 April 2005, the Wal-Mart Canada Corporation announced that it was closing its Jonquière store in
the Saguenay – Lac St-Jean region of Quebec. This decision was to take effect the same day, causing
many employees to lose their jobs immediately. Does such news really merit attention? Business or
workplace closures or mass layoffs following company reorganizations, restructuring, mergers,
relocations, and so on appear in the headlines every day. Nevertheless, this particular store closure
provoked a general outcry in Quebec among industrial relations experts, public opinion leaders and
citizens. Why? Because the workers had been unionized since August 2004 and were attempting to
conclude a first collective agreement with Wal-Mart. Wal-Mart argued that the closure was necessary
because the store was “unprofitable” – which no one in Quebec believed! Moreover, it was well known
(Wal-Mart even asserts almost this publicly) that the corporation’s philosophy, based on low prices, was
“hardly compatible” with the presence of unions in the workplace. It did not require a great leap,
therefore, to conclude that the corporation was “anti-union”...

Be that as it may, it is important to note that in the industrial relations system in Quebec, apart from the
public service, public sector and construction industry, collective bargaining is decentralized, taking place
at the level of the firm (rather than the industry sector). Multi-employer bargaining, which is not common
under Quebec law, is regulated to some degree by a legal framework;2 however, it remains extremely rare.
Thus, when a union wins the support of the majority of a group of employees working for the same
employer, called the “bargaining unit”, it can be “certified” by the Quebec Labour Relations Board (CRT),
which grants it a monopoly over the entire realm of collective representation and bargaining. The said
employer and the certified union are then required to negotiate a collective agreement “diligently and in
good faith”, and this agreement will apply to and will be binding upon all the employees in this unit
(Morin, Brière, Roux and Villaggi, 2010, p. 933 ff.; Verge, Trudeau and Vallée, 2006, p. 141 ff.). This is
what the Wal-Mart management and the newly certified union of the employees at the Jonquière store had
attempted to do, having held nine bargaining sessions between October 2004 and February 2005.
However, perceiving that it would be virtually impossible to conclude an agreement, the union asked the
Quebec Minister of Labour, in accordance with the Labour Code, to appoint an arbitrator, who would have
the power to impose the content of the first collective agreement. This request was accepted by the
Minister on 9 February 2005. However, on the same day, Wal-Mart announced that the Jonquière store
would be permanently closing its doors on 6 May 2005, a date which was later moved ahead by one week.
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Labour Code, R.S.Q., c. C-27 (hereinafter: “L.C.”), s. 68; Canada Labour Code, R.S.C., 1985, c. L-2 (hereinafter:
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In response, the union and the dismissed employees brought several legal actions against Wal-Mart,
arguing that the closing of the Jonquière store was motivated by anti-union rather than business
considerations. One of the two main actions taken was the filing of a complaint under Section 15 of the
L.C., in which the employees claimed to have been illegally dismissed for exercising a legally recognized
right, that is, their right to obtain union certification and negotiate a collective agreement. It must be said
that the outcome of this legal action appeared very uncertain from the outset. Indeed, the CRT (and the
tribunals who had, before 2002, jurisdiction over this matter) had long and unanimously applied the
following reasoning drawn from a 1981 decision by the now-defunct Labour Court:
“In our free enterprise system, there is no legislation to oblige an employer to remain in
business and to regulate his subjective reasons in this respect... If an employer, for
whatever reason, decides as a result to actually close up shop, the dismissals which follow
are the result of ceasing operations, which is a valid economic reason not to hire
personnel, even if the cessation is based on socially reprehensible considerations. What is
prohibited is to dismiss employees engaged in union activities, not to definitively close a
business because one does not want to deal with a union or because a union cannot be
broken, even if the secondary effect of this is employee dismissal.”3

Could it not be said that this reasoning, of which Wal-Mart was keenly aware, is unacceptable given that it
has the effect of virtually depriving the employees of any meaningful remedy in such circumstances?
Nevertheless, in this first Wal-Mart case, it was on the basis of this reasoning that the CRT originally
rejected the Jonquière store workers’ complaint, a decision that was later upheld by the Superior Court of
Québec and the Court of Appeal of Québec. Moreover, on 27 November 2009, in a divided decision (6-3),
the Supreme Court of Canada ruled in favour of Wal-Mart, stating that the union and the workers in this
case had not taken the right action! At the same time, however, the Court qualified the approach that had
been advocated by the tribunals since 1981, ruling that closing a business or workplace, while remaining a
legitimate prerogative for any employer,4 nevertheless does not “[...] immuniz[e] it from any financial
consequences for associated unfair labour practices”; and that the closure itself can constitute “[...] an
unfair labour practice aimed at hindering the union or the employees from exercising rights under the
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Code”.5 In fact, the recourse the employees and their union had was therefore provided for in Sections 12
to 14 of the L.C., provisions which prohibit “unfair labour practices”.6 We will come back to this later.

However, the important point here is that the Supreme Court of Canada confirmed that in this case of a
workplace closure based on illegal motives or even “socially reprehensible considerations” (read: “antiunion reasons”), the employer is “socially responsible” and must compensate the terminated workers as
provided for in the law!

The other main action was a grievance submitted in March 2005 by the union alleging that the collective
dismissal constituted a violation of s. 59 the L. C. This Section provided that “[f]rom the filing of a
petition for certification and until the right to lock out or to strike is exercised or an arbitration award is
handed down, no employer may change the conditions of employment of his employees without the
written consent of each petitioning association and, where such is the case, certified association”. By
“freezing” conditions of employment, the law seeks to “facilitate certification and ensure that in
negotiating the collective agreement the parties bargain in good faith”7. On June 27, 2014, the Supreme
Court of Canada, in a divided decision (5-2), confirmed the arbitrator’s award which initially gave reason
to the union. The majority of the Court wrote:
“Although s. 59 does not in fact deprive the employer of this power to go out of business either in
part or completely, and by extension to resiliate the contracts of employment of some or all of its
employees, the section does require that it exercise the power in a manner consistent with its
normal management practices. […] As I mentioned above, the necessary principal effect of the
section is to “freeze” the employer’s business environment as it existed at the time the union
arrived, which includes how the employer exercised its management power”8.

In fact, the Court judged that the arbitrator was right when concluding that the closure of the Jonquière
store and the consecutive dismissals were “not consistent with the employer’s normal management
practices”9; thus, this decision was a unilateral change in conditions of employment prohibited under s. 59
of the L.C. The arbitrator will now have to determine the appropriate remedy for these 200 employees
dismissed nine years ago! It was a huge victory for these employees and their union.
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Ultimately, the legal saga surrounding the closing of the Jonquière Wal-Mart store raises important
questions regarding the issue of corporate social responsibility in Canada. For the purposes of this paper,
we will limit our focus, first, to a general examination of the foundations and limitations of the legally
recognized right of any employer doing business in Quebec to close its business or one of its workplaces
(Section II), and second, more particularly, to an analysis of the scope of the freedom of association in the
face of this employer prerogative (Section III).

It might be helpful to preface this discussion by specifying that Canada is a federal state, whereby the
jurisdiction to legislate in the area of labour is shared between the federal Parliament and the ten Canadian
provinces. That being said, questions relating to working conditions, in principle, come under the
legislative jurisdiction of the provinces, which have the mandate to regulate “property and civil rights in
the province” or “matters of a merely local or private nature in the province”.10 Federal jurisdiction in
this matter includes the federal public service and working conditions in businesses connected to its areas
of jurisdiction such as banks, radio and television broadcasting stations, aeronautics, and road, railway and
maritime transport (going beyond provincial boundaries). It is estimated that slightly less than 10% of the
labour force in Canada works for an employer under federal jurisdiction.

Section II. The right to close a business or workplace: the prerogative of any employer, inherent in
the capitalist system

The pre-eminence of the freedom to engage in business as a guiding principle in any capitalist society
cannot be denied. In the Western world, its legal origins date back more than two centuries, as do those of
its twin, the “freedom to work”.11 Together, these two freedoms signify the right of any person to pursue
any livelihood or a vocation, either as an “entrepreneur”, through a corporation or individually, or as a
“salaried worker” or “employee”. This therefore means doing business or “operating a business” – and by
extension, closing this business – or joining the “labour market” by offering one’s services to the
employer of one’s choice, who is then free to hire one or not (Collin et al., 1980, p. 178 ff.).

In Quebec, the freedom to engage in business is a specific facet of the general legally recognized freedom
10
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of all persons, since it is not subject to any criminal prohibition. This freedom – historically referred to as
the “freedom of commerce” – is not specifically recognized in private law in Quebec, but nonetheless
represents a fundamental “principle” of the legal system.12 Economic law or “business law” provides for
some particular protections of the freedom to engage in business so as to ensure free competition between
economic agents (Competition Act, R.S.C., 1985, c. C-34), but also in order to allow the free exercise of
this freedom while imposing on it a very specific legal framework.13

Labour law addresses the freedom to engage in business from several different angles, starting with the
employer’s freedom to hire, which is exercised together with the employee’s freedom to work (Roux,
2005, p. 198 ff.). These two freedoms are based on the rules applicable to a “contract of employment”, as
stipulated in the Civil Code of Québec (C.C.Q., ss. 2085 to 2097). The employer is free to enter into such a
contract with the employee of its choice and vice versa.14 The freedom to engage in business is also
expressed through the different forms that hiring can take. Indeed, the Quebec legislator favours flexibility
in work organization, such that the employer is totally free to use or decline to use a range of employment
modes, which depart from the reference model of full-time employment for an indeterminate term, and has
no obligation to justify this decision. Thus, an employer can choose to resort to a contract for services with
a “self-employed worker” (C.C.Q., s. 2098 ff.), a casual work contract which is valid for a fixed term
(C.C.Q., s. 2086), a part-time work contract, etc. Consequently, the employer enjoys almost complete
freedom when it comes to hiring, except for considerations relating to constitutional rights and freedoms,
such as the prohibition against discrimination in hiring15, or those relating to public order, such as the
requirements related to the minimum legal working age, or constraints related to qualifications or
occupational skills. The freedom to engage in business can also be taken advantage of by an employee
who has left his job and starts a business, sometimes even competing with his former employer. The latter,
certainly, must be able to require adequate protection from actions that may be taken by third parties – or
even its own current or former employees – when such actions hinder its freedom to operate the business
or endanger its very legitimate interests. However, as stipulated in Section 2088 of the C.C.Q., the
obligation to act faithfully and honestly and to respect confidentiality, which applies during a reasonable
time after cessation of an employment contract, is reduced to its simplest form of expression, since a
12
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former employee can start his own competing business or go on to work for a competitor and actively
solicit the business of the former employer’s clients, as long as no illegal acts are committed, such as the
appropriation of property or use of confidential information belonging to the former employer.16 Similarly,
Section 2089 of the C.C.Q. legitimizes, under certain conditions, the common practice by which
employers require from their employees an explicit commitment not to compete with them should they
leave the business. However, since this practice constitutes an infringement of the freedom to engage in
business and, more particularly, the freedom to work and the freedom of commerce,17 this “non-compete
agreement” must be limited in time, geographical ambit and type of employment, and the restrictions must
be strictly “[...] necessary for the protection of the legitimate interests of the employer” (C.C.Q.,
s. 2089).18

However, unlike the legally recognized freedom of association of workers, when it comes to a
corporation’s freedom to engage in business, constitutional protection from the state or public authorities
cannot be invoked, in particular, the protection stemming from the affirmation, in Section 7 of the
Canadian Charter of Rights and Freedoms,19 of the right of everyone “to life, liberty and security of the
person […]”. In fact, under Section 7, a “corporation’s economic rights find no constitutional
protection.”20 Even in the case of a natural person, such protection only extends to “basic choices going
to the core of what it means to enjoy individual dignity and independence”.21 Consequently, “[t]he ability
to generate business revenue by one’s chosen means is not a right that is protected under section 7 of the
Charter.”22 Like the Canadian Charter, Section 1 of the Québec Charter of Human Rights and Freedoms,
which applies to both government action and private dealings and is almost constitutional in nature,23
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ensures every human being the “right to life, and to personal security, inviolability and freedom”. The
freedom to close a business is the reverse side of the freedom to engage in business in the first place. It
shares with it, then, this simple affirmation as a general, but not pre-eminent, legal principle.
Furthermore, the C.C.Q. stipulates that ownership of property gives the owner the right “to use, enjoy and
dispose of [it] fully and freely, subject to the limits and conditions for doing so determined by law”
(C.C.Q., s. 947). Here again, however, no particular constitutional protection is attached to the right of
ownership.24 The Quebec Charter of Human Rights and Freedoms nevertheless ensures the right of every
person to “the peaceful enjoyment and free disposition of his property, except to the extent provided by
law”.25 This right is thus proclaimed in the context of fundamental human rights. Beyond this essential
connection to the person, then, the subjective right of ownership no longer has the pre-eminence that
stems from this connection. It therefore becomes just a simple right. This is certainly the case for the right
of ownership of a business owned by a corporation. Nevertheless, it must be acknowledged that the rules
of labour law in Quebec convey a firm intent to preserve the right of ownership for the benefit of every
employer, which includes, as seen above, the right to close the business or any part of it. The right of
ownership, like the freedom to engage in business, must be ensured; the capitalist system requires it. The
various types of property, both tangible and intangible, which make up the business, but also the business
itself “as a going concern”, can all be subject to this right. Several legislative provisions, on the other
hand, ensure that the contract of employment or the collective agreement is maintained if the business is
sold or if ownership is transferred, either totally or in part.26 At the same time, however, in stipulating
these precisions, these rules also implicitly recognize the right of any employer to totally or partially sell
or transfer ownership of the business, which can include shutting down part of its operations by entrusting
them to subcontractors! Ownership of the business thus carries with it the right to close up shop,
completely or partially, even though, in return, as will be seen below, the employer is bound by its legal
and contractual obligations applicable in the context of a business closure. Nevertheless, these obligations,
while softening the direct consequences of the employer’s decision to close the business – mainly the loss
of jobs –, in no way call into question this employer prerogative.

To sum up, labour law in Quebec indisputably recognizes the right of an employer to close a business and
its corollary, that of not being obliged to reopen it. Both the majority and minority judges in the Wal-Mart
decision of November 2009 were in agreement on this point: “[...] no legislation obliges an employer to
24
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remain in business”;27 “[...] the issue is not whether an employer has the right to close a business, a
proposition no one challenged before us, nor is it whether an employer can be required to open a
business.”28 That said, however, the legal system nevertheless imposes intrinsic and extrinsic limits on
this fundamental right. These will be examined in the section that follows.
Section III. Limitations of the right to close a business or workplace and the employer’s
responsibilities with regard to laid-off workers

We will first consider the general limitations of the employer’s right to close a business, that is, separately
from its confrontation with the freedom of association (1). This confrontation will be addressed thereafter
(2).

1. Limitations imposed by the law and the collective agreement
The laws applicable in Quebec, i.e. Quebec law and federal law, do not limit the employer’s decision to
close a business, in and of itself. Under both legal systems, the law only intervenes with regard to the
consequences of this decision, that is, the termination of employment that will ensue for the employees
concerned. First, there is the question, depending on the case, of the employees’ entitlement to the
complete fulfilment of any fixed term employment contracts that may be involved,29 or, in the case of
contracts with an indeterminate term, the eligibility to receive prior notice of termination or compensation,
in accordance with the combined requirements of both C.C.Q. (s. 2091) and specific legislation (A.L.S.,
s. 82 ff.; C.L.C., ss. 235 to 237). In the latter case, the amount of notice or compensation required varies
according to the length of service of the employee.

However, the total or even partial closure of a business usually leads to a collective dismissal of
employees. In this case, the entitlement to prior notice or the corresponding compensation, and their
extent, depend on the number of employees affected by the dismissal. Both jurisdictions intervene fairly
similarly in this regard. However, in dealing with collective dismissal, it should be noted that neither
Quebec law (A.L.S., ss. 84.0.1 to 84.0.15: these provisions were adopted in 2002), nor federal law, which
is older and more interventionist, challenges the validity of the decision behind the collective dismissal.
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Indeed, the law merely prescribes a number of procedural rules aimed at lessening the negative impact of
the closure on the employees affected. Notice of collective dismissal must first be given to the Minister
with jurisdiction over this matter. The length of the notice, under Quebec law, increases in stages in
accordance with the number of employees affected by the dismissal (A.L.S., s. 84.0.4).30 This public
notice of the dismissal must be followed by the forming of a joint committee of employer representatives
and employee representatives, whether or not the employees are represented by a union (A.L.S., s. 84.0.9;
C.L.C., s. 214). Under Quebec law, the goal of this committee is to “[...] provide the employees affected
by the collective dismissal with any form of assistance agreed on by the parties to minimize the impact of
the dismissal and facilitate the maintenance or re-entry on the labour market of those employees” (when
it is not a case of temporary mass layoffs).31

This statutory system regarding collective dismissal resulting from a business or workplace closure may
seem a little weak in comparison to the systems that prevail in several European countries, such as France,
since, for example, it includes no legal obligation for employers of 50 or more employees to produce a
“job-saving plan” aimed at avoiding dismissals or at least reducing their numbers (Code du travail
français (French Labour Code), Article L. 1233-61 ff.). However, the rules that apply in Quebec must
nevertheless be taken together with those provided for in many collective agreements, which can prove to
be more restrictive for the employer. It should be noted that, in Quebec, approximately 40% of some 4
million workers are represented by a certified union, that is, 25% of workers in the private sector and 82%
of those who work for the public sector. This means that the working conditions of this portion of the
labour force are bound to be regulated by a collective agreement (Ministère du Travail(a), 2014, pp. 4-9).
Moreover, collective agreements usually deal, either explicitly or implicitly, with the employer’s right to
close the business or one of its workplaces. For example, many collective agreements deal with the
individual or collective dismissals that result from the closure by providing for severance pay – sometimes
merely referring to the minimum prior notice stipulated in the law, and sometimes granting higher
compensation, most often calculated on the basis of the employee’s seniority.32 Many collective
30
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agreements restrict – and sometimes even completely prohibit – the employer’s right to shut down part of
its operations, in particular, by using subcontractors to do the work of the employees who are members of
the bargaining unit.33 Others stipulate that the union must be consulted prior to the decision to reduce the
number of employees, and provide for specific employee evaluation criteria or a procedure to follow in
carrying out the dismissals.34

Moreover, employees credited with one year (businesses under federal jurisdiction) (C.L.C., s. 240) or two
years (businesses under Quebec jurisdiction) of uninterrupted service (A.L.S., s. 124), are protected from
unjust dismissal. However, the case law of the tribunals with jurisdiction in this matter illustrates its
respect for the employer’s discretionary power when it comes to decisions based on these business
considerations.35 The jurisdiction of the tribunals is thus considerably reduced, as they cannot interfere in
economic decisions made by the employer. For example, in Quebec, the power of the CRT is limited to
determining whether the contested termination of employment constitutes a legal dismissal, that is, a true
elimination – or significant transformation – of the employee’s position, or whether it is really a “veiled
firing”; in the latter case, the dismissal is actually a pretext aimed at getting rid of an employee who is
considered by the employer to be “undesirable”.36 For the Court of Appeal of Québec, it is up to the
complainant to demonstrate that the employer acted in “bad faith” or that its intention was to conceal a
“veiled firing”,37 a burden that can be very heavy for an employee to bear. That said, it should be noted
that the tribunal has jurisdiction to decide whether an unlawful factor played a part in the employer’s
decision. Also, the employee can indirectly contest the purpose of the employer’s decision by contesting
the veracity of the alleged economic difficulties or the need to carry out a restructuring of the business.38
The employer therefore remains completely free to decide whether or not to carry out a restructuring as it
sees fit, and it hardly matters whether the underlying motivation for the decision to restructure the
business relates solely to the goals of optimal profitability, that is, maximizing profit, or whether it is a
33
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necessary step to save the business or maintain its competitiveness. Here again, the protection enjoyed by
the employee seems quite weak, at least when compared to the system in France, since the employer, in
Quebec, is under no obligation to place the employees in other positions internally or to provide the means
of occupational adjustment before proceeding to their dismissal (Code du travail français (French Labour
Code), Article L. 1233-4).
It now remains to be evaluated whether the confrontation between the employer’s right to close a business
or workplace and the freedom of association of workers more clearly defines the scope of the exercise of
this right.

2. Closure used to impede the exercise of the freedom of association
Any action whose motivation goes against public order or, especially, a fundamental right – in particular a
constitutional right – should be declared illegal. Yet, as seen above, until November 2009, the unanimous
position of the tribunals, in applying the provisions of the L.C., gave pre-eminence to the employer’s right
to close a business over the employee’s freedom of association when such a closure was real and
definitive.39 This position, moreover, is the same as that taken by the Supreme Court of the United States,
at least with regard to closures that are total and definitive.40

The freedom of association of employees, that is, the freedom to form a trade union, belong to it and
participate in its lawful activities – which also includes the freedom of unions themselves to collectively
represent employees when it comes to determining and applying their working conditions in accordance
with the system of representation and collective bargaining set up under both federal and Quebec law -relates to the general public order (L.C., ss. 3 and 12; C.L.C., ss. 8 and 94 (1)). Some of these elements
even have constitutional protection from the public authorities, in accordance with Subsection 2 d) of the
Canadian Charter, and in society generally, mainly from employers, given the pre-eminent nature of
Section 3 of the Quebec Charter of Human Rights and Freedoms (Verge, 2010): the right to form an
association and belong to it, the freedom to assemble and participate in the lawful activities of the
association, protection from interference, coercion and discrimination in the exercise of these freedoms,41
39
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and the right of workers to engage in a general process of collective bargaining on fundamental workplace
issues,42 which the Supreme Court of Canada described in 2011 as being “[...] a process that allows
employees to make representations and have them considered in good faith by employers, who in turn
must engage in a process of meaningful discussion”.43 Thus, in accordance with the freedom of
association of employees, any business closure aimed at hindering this freedom should clearly be illegal.
Indeed, while the decision to close a business normally derives from the employer’s right to make its own
decisions, this private decision-making power must be subordinate to public order and the legally
recognized constitutional rights of workers and their union.

It was therefore entirely appropriate for the Supreme Court of Canada, in its Wal-Mart decisions, to
specify what appeared as of 2006 to be indisputably obvious (Verge and Roux, 2006), that is, that the
employer is not immunized from the consequences of a business closure when the motives underlying this
decision infringe the fundamental rights of employees or go against public order, that is, when anti-union
reasons are behind the closure. When this is the case, the employer must be held responsible for
compensating the employees. However, in Wal-Mart I, the majority judges were caught up by a
procedural problem, thus siding in this particular case with the employer. Specifically, they decided that
the recourse taken by the union and the employees – a complaint of “dismissal for union activities” under
Section 15 of the L.C. – was impracticable given the definitive nature of the closure. Thus, for businesses
under Quebec jurisdiction, the only recourse possible in the case of a real or definitive business or
workplace closure is a complaint of “unfair labour practices” under Sections 12 to 14 of the L.C.44. For the
majority judges (6 out of 9), the continued existence of an operational workplace was a necessary
condition for the admissibility of recourse under Section 15 of the L.C. Why? Simply because the only
possible remedy explicitly provided for in Section 15 of the L.C. in the case of “dismissal” for union
activity is reinstating the employee who was illegally dismissed and paying the employee an indemnity
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equivalent to his lost wages!45 This is a crucial issue for employees, however, since recourse to Section 15
grants them a presumption in their favour which exempts them from having to prove that anti-union
motives were behind the closure.46 In practice, this burden is excessively difficult for employees to fulfill,
which the majority judges recognized from the outset:
“All of this is not to underestimate the difficulty faced by the union or employees under ss.
12 to 14 in establishing that a particular closure was tainted by anti-union animus,
although the minimal requirement of taint sets a relatively low threshold.”47

On the other hand, the three minority judges preferred to put the emphasis on the essential role played by
the presumption in the employee’s favour in these circumstances:
“The presumption under s. 17 is one of the most vaunted equity tools in modern labour
law and is, arguably, as conceptually and analytically significant for employees seeking
protection from anti-union conduct as is the presumption of innocence in criminal law.”48

Consequently, to reiterate, when the closure is real and definitive, a recourse available to employees and
the union is that provided for under Sections 12 to 14 of the L.C., which imposes on them the obligation to
“bring evidence of anti-union conduct”49. They must demonstrate “that the closure occurred for anti-union
reasons”50, which, in practical terms, involves convincing the CRT that the employer was seeking to
hinder the formation or the activities of a union (L.C., s. 12) or that it dismissed or imposed a sanction on
employees so as to compel them to refrain from or cease exercising a legally recognized right (L.C., s. 14),
45
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in particular, the right to form a union, participate in union activities and negotiate a collective agreement.
It should be noted that the law that applies to businesses under federal jurisdiction differs substantially
from that which applies to businesses under Quebec jurisdiction,51 insofar as, under federal law, a
presumption in favour of employees is applicable if the complaint filed alleges that the employer was
acting out of anti-union motives,52 in which case it is up to the employer to prove that real business
concerns were behind the decision to close.
That said, there are two crucial stages in a union’s activities during which the freedom of association is
generally hindered, that is, the application for union certification and, when a union is already present in
the business or part of the business, the process of collective bargaining, in particular in the case of a strike
or lock-out. In these situations, the tribunal must decide whether the decision to close the business or one
of its workplaces was based on real business concerns, that is, whether the motives truly related to the
profitability of the business, or whether its aim was, rather, to impede or limit the exercise of the freedom
of association of the employees and the union. On the one hand, with regard to the stage during which the
union is being introduced into a business, the tribunal will certainly take into account, if applicable, the
unusual, abrupt or absolute nature of a collective dismissal brought about by a closure which took place,
for example, in the middle of a union recruitment campaign, not long after the filing of an application for
certification or just after such certification was granted, if the economic justification for such action is not
proven.53 On the other hand, during the collective bargaining process, various factors can contribute to
establishing the truthfulness of the employer’s argument that economic reasons were behind the closure:
the methodical nature of a decision of which initial steps were taken before the decision to close was
made; the presence of a contextual element that had nothing to do with the collective bargaining or the
formation of the union, such as a lease that was expiring;54 the history of relations between the union and
the employer and, more immediately, the general conduct of the employer during the collective bargaining
process in question; proof that the closure did not have the effect of discouraging employees in other parts
of the business from engaging in union activities, etc.55 Conversely, bad faith or intransigence on the part
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of the employer during the collective bargaining process,56 past conduct on the part of the employer
marked by the expression of anti-union sentiments, the lack of any serious economic justification,57 and
the moderate nature of union demands or a sudden and radical change in the employer’s position during
the collective bargaining process58 are all factors that are likely to lead to the conclusion that the employer
was actually refusing to tolerate the presence of the union.59 The same conclusion will obviously be
reached in the case of a closure that was only temporary.60

That said, certain practical difficulties can complicate the task of the tribunal with jurisdiction in the case.
Indeed, to what point can the tribunal accept the employer’s argument concerning the profitability of the
business? Should it decide in favour of the employer only when the more or less immediate nonprofitability of the business – if it accepts the union’s claims – is demonstrated? Can it also accept that the
employer might have had good reason to act proactively, or preventively, so as to ensure the long-term
economic health of the business as a whole by shutting down one of its workplaces or one business
belonging to the same corporate group? What is certain in any case, however, is that the purpose of the
employer’s economic decisions cannot be challenged and the tribunal can merely verify the employer’s
claim that anti-union reasons were not behind the decision to close the business. Thus, the tribunal must
concern itself exclusively with the true nature of the reasons behind this decision. As can be seen, the
Wal-Mart decision did not resolve these questions. On the contrary, it will be up to the tribunals with
jurisdiction in this matter to do so in the coming years.

The total or partial closure of the business can also represent a breach of specific legal obligations on the
part of the employer, such as the obligation to negotiate in good faith with the union,61 or, as already seen
in Wal-Mart II, the obligation to maintain working conditions following a union’s application for
certification or after the union has served notice to bargain62. However, this last employer’s duty remains
only if the right to strike or to lock out has not been used. In such a case, the union and the employees
must establish that the business closure “is inconsistent with the employer’s “normal management
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practices””63. Therefore, a business closure:
“can be found to be consistent with the employer’s “normal management policy” if (1) it is consistent with
the employer’s past management practices or, failing that, (2) it is consistent with the decision that a
reasonable employer would have made in the same circumstances. In other words, a change [translation]
“that would have been handled the same way had there been no attempt to form a union or process to
renew a collective agreement should not be considered a change in conditions of employment to which
section 59 of the Labour Code applies”64.
Lastly, what of the responsibility of the employer in the case of a closure that is deemed to be illegal?
First, it is often said that an employer cannot be compelled to operate a business or remain in business
against its will. The Supreme Court of Canada was unanimous on this point in both Wal-Mart decisions65.
Furthermore, to date, the tribunals have dismissed all requests for provisional measures aimed at having
business operations temporarily maintained or a business reopened, pending a final decision concerning
the legality of the closure.66 Thus, even a finding that a closure was illegal may only have theoretical
import. Fortunately, however, as seen above, in addition to the penal sanctions which are only applicable
under Quebec law,67 there are often feasible and appropriate measures of redress available, and the
tribunals normally responsible for intervening in these matters – both the CRT68 and the arbitrator69 or,
when federal law applies, the CIRB70 – have ample powers to impose remedies. This notably includes a
just and reasonable indemnity aimed at adequately compensating employees for job loss following an
illegal closure71. As for the union, various measures aimed at restoring its ability to collectively represent
the employees affected by the closure can be considered, at least if the operations of the totally or partially
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closed business are in fact pursued in other locations or start up again72. Moreover, the general powers of
both the CRT and its federal counterpart give these bodies the authority to order the employer to adopt
various specific measures which are suited to the circumstances, so as to allow the union to get back on
the path toward certification that was interrupted by the employer’s illegal conduct.73 Lastly, a definitive
closure does not always exclude the possibility for the employees to find jobs within the business which
correspond to those they held before the closure.74 This could be the case when the closure only involved
part of the business, such as one of its workplaces. The placement of employees in the branches of the
business that are still in operation could thus be imposed.

Section IV. Conclusion

More than 15 years ago, the Supreme Court of Canada was of the opinion that:
“[Labour] law should be mindful of the acute vulnerability of terminated employees and
ensure their protection by encouraging proper conduct and preventing all injurious losses
which might flow from acts of bad faith or unfair dealing on dismissal, both tangible and
intangible.”75
This is right and just based on the twofold reasoning underlying the Court’s opinion. On the one hand,
“Work is one of the most fundamental aspects in a person’s life, providing the individual
with a means of financial support and, as importantly, a contributory role in society [;
72
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moreover,] a person’s employment is an essential component of his or her sense of
identity, self-worth and emotional well-being.”76

On the other hand, a fundamental inequality exists between the employee and the employer, which is
inherent in any employment relationship. And it is mainly this structural imbalance between the opposing
forces – this “relationship of subordination” – which justifies at first sight the raison d’être of labour law.
This assumption is frequently referred to by both the legal doctrine (Morin, Brière, Roux and Villaggi,
2010, p. 134; Verge and Vallée, 1997, p. 25-30 and 101-131; Kahn-Freund, 1972, p. 8; Lyon-Caen, 1951;
Sinzheimer, 1934) and the Supreme Court of Canada judges.77
While the main function of labour law is to well and truly protect the employee – physical and
psychological protection of his person, protection of his fundamental economic interests such as the
freedom to work, remuneration, job, etc. – it nevertheless also ensures the legal mediation of social
relations and in workplaces by seeking to achieve a balance between divergent economic and social
interests.

Of course, while labour law must limit the most devastating effects of capitalism on workers, its ultimate
end is not to abolish it; on the contrary, it even appears to play a role in safeguarding it.78 Indeed, since
private enterprise is the “vector” of the capitalist system, it irrefutably follows that public authorities must
ensure that the most fundamental interests of the enterprise are taken into account. This principle is
expressed, as seen above, through the recognition of the freedom to engage in business and the right of
76
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ownership, which are fulfilled by exercising the freedom to hire and the freedom to break the employment
contract, as well as the freedom to reorganize or restructure the business, to transfer it either
geographically or to prospective owners, to subcontract its operations in whole or in part, etc. The state
will inevitably impose conditions and limits on the exercise of these multiple freedoms. It is in this respect
that labour law expresses its fundamentally “realistic” nature (Verge and Vallée, 1997, p. 161-164). This
dominant function was described by the late Professor Gérard Lyon-Caen (Lyon-Caen, 1995, p. 4) as
follows:
“Labour law is necessary for regulating the (power) relations which govern economic life
by establishing a balance which is always unstable between the needs of businesses –
employers, and the demands of those who work for them. It provides the market with a
framework. What is true is that a perpetual debate of ideas – in each period – governs its
interpretation.”79

The national labour law systems that regulate business or workplace closures are certainly fertile grounds
for the emergence of these debates. Moreover, it should be kept in mind that this balance between the
legitimate infringements of employers and those of workers varies from one country to another. It is also
important to take into account the relevant national legislation in its entirety and the many forms of
protection granted to employees in a given country before judging it too hastily...

Ideally, employers seek to have easy access to a skilled, loyal and stable workforce that they can
subsequently lay off as they please; and in both cases, this should be done at the “lowest possible price”
(Anderson, 2007, p. 419). However, workers’ expectations are in fact rooted in the very principle of social
justice (Roux and Desjardins, forthcoming), recognized in the Declaration of Philadelphia (1944),
annexed to the Constitution of the ILO, which is “[...] to pursue both their material well-being and their
spiritual development in conditions of freedom and dignity, of economic security [physical and
psychological] and equal opportunity”, and also to participate in collectively determining their working
conditions through their representatives,80 which includes the expectation to be “consulted if their
economic future is threatened” (Anderson, 2007, p. 419).

Thus, in Quebec, we think that labour law establishes a fine balance between these divergent concerns,
79
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especially since it recognizes that the employer must assume a degree of “social responsibility” for
employees affected by a business or workplace closure. However, faced with an allegation of closure
aimed at impeding the exercise of the freedom of association, given the absence of a presumption of
illegality, as established by the Supreme Court of Canada in the two Wal-Mart decisions, and in contrast
with the situation prevailing under federal legislation, it remains to be seen how the CRT or the arbitrators
will interpret and apply Sections 12 to 14 and Section 59 of the L.C. in the case of measures taken to
impede the exercise of the freedom of association by employees. Of course, some people might say that
the specific obligations incumbent on employers doing business in Quebec in the case of business or
workplace closure are pitifully weak. But, is this not the price to be paid in order to maintain a competitive
national economy in these difficult times and this globalized world? Moreover, although considerable
social inequalities continue to exist (and are even growing: OECD(a), 2011), the fact nonetheless remains
that, for both the OECD and the IMF,81 Quebec,82 and even Canada as a whole,83 have weathered the
devastating repercussions of the recent world economic crisis relatively well, while maintaining an
economic performance that is the envy of many countries... Obviously, this success is attributable to a
multitude of political and economic decisions taken in recent years by governments in Canada, as well as
by the efficiency of our institutions. But it is certainly reasonable to believe that the flexibility of the
legislation applicable to business or workplace closure also contributed, albeit modestly.
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